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AGREEMENT BETWEEN THE GOVERNMENT OF JAPAN
AND THE GOVERNMENT OF THE REPUBLIC OF THE UNION OF MYANMAR
FOR THE LIBERALISATION, PROMOTION
AND PROTECTION CF INVESTMENT

Japan and the Repuklic of the Union of Myanmar
fhereinatfter referred to as “-he Contracting Parties”),

Desiring to furthesr promste investmsnt in order to
strengthen the economls relat.onship betwesen the
Contracting Parties;

Intending to further create stable, eguitable,
favourable and transparent conditions for greater
investment by investors of one Contracting Party in the
Area of the other Contracting Party;

Recognising the growing importance of the progressive
liberalisation of investment for stimulating initiative of
investors and for promoting prosperity in both Contracting
Parties;

Recognising that these objectives can be achieved
without relaxing health, safety and environmental measures
of general application; and

Recognising the importance of the cooperative
relationship between labour and management in promoting
investment between both Contracting Parties; :

Have agreed as Lfollows:

Article 1
Definitions

For the purposes of this Agrecment:
{a) the term “investment” means every kind of asset
T owned or controlled, directly or indirectly, hy
an ilnvestor, including:
(1) an enterprise and a branch of an enterprise;
{(ii) shares, stocks or other forms of equity

participation in an esnterprise, including
rights derived therefrom;



)

Note: It is understood that an investor of a
Contracting Party seeks to make
investments in the Area of the other
Contracting Farty only when the investor
has taken concrete steps necessary to make
investments, such as when the investor has
made an application for a permit or
licence which authorises the establishment
of investments.

(c) the term “enterprise of a Contracting Party”
means any legal person or any other entity duly
constituted or organised under the applicable
laws and regulations of that Contracting Party,
whether or not for profit, and whether private or
government owned or controlled, including any
corporation, trust, partnership, sole
preprietorship, joint venture, association,
organisation or company;

(d) the term “investment activities” means
establishment, acguisition, expansion, operation,
management, maintenance, use, enjoyment and sale
or other disposal ci investments;

{e) the term “Area” means with respect to a
Contracting Party: (i) the territory of that
Contracting Party; &and (ii) the exclusive
economic zone and the continental shelf with
respect to which that Contracting Party exercises
sovereign rights or jurisdiction in accordance
with international law;

(£) the term “existing” means being in effect on the
date of entry into force of this Agreement;

(g} the term “freely usable currency” means freely
usable currency as defined under the Articles of
Agreement of the International Monetary Fund; and

(h) the term “the WTO Agreement” means the Marrakesh
Rgreement Establishing the World Trade
Organization, done zt Marrakesh, April 15, 1%94.

Article 2
National freatment

1. Each Ccntracting Party srall in its Area accord to
investors 0f the cother Contracting Party and to their
investments treatment no less favourable than the treatment
it accords in like circumstances to its own investors and
to their investments with respect to investment activities.



(ﬁ)

to export a given level or percentage of goods or
services;

to achleve a given level or percentage of
domestic content; )

to purchase, use or accord a preference tc goads
produced or services provided in its Area, or to
purchase gocods or s<¢rvices from natural or legal
persons or any other entity in 1ts Area;

to relate in any way the volume or value of
imports to the volume cor value of exports or to
the amount of foreign exchange inflows assoclated
with investments of that investor;

fo restrict sales of goods or services in its
Area that investments of the investor produce or
provide by relating such sales in any way to the
volume or value of its exports or foreign
exchange earnings;

to restrict the exportation or sale for export;

tc appoint, as executives, managers or members of
boards of directors, individuals of any
particular nationality;

to transfer technelogy, a preducticn process cr
other proprietary knowledge to & natural or legal
perscon or any other entity in its Area, except
when:

(1) the requirement is imposed or the commitment
or undertaking is enforced by a court,
administrative tribunal or competition
authority to remedy an alleged violaticn of
competition laws; or

(ii1) tThe requirement concerns the transfer of
intellectual property rights which is
undertaken in a manner not inconsistent with
the Agreement on Trade-Related Aspects of
Intellectual Property Rights in Annex 1C to
the WTO Agreement (hereinafter referred to
as “the TRIPS Agreement”);

Note: The requirement prohibited under this
subparagraph, irrespective of its
objectives or effects, shall be deemed to
include any reguirement by a Contracting
Party, either explicit or implicit, that
an investor cffer or accspht:
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to restrict sales of goods or services in its
Area that investments of the investor produce or
provide by relating such sales in any way to the
volume or value of i1ts exports or foreign
exchange earnings; or

to restrict the expocrtation or sale for export.

Nothing in paragraph 2 shall he construed to
prevent a Contracting Party from conditioning the
receipt or continued receipt cf an advantage, in
connection with investment activities of an
investeor of a Centracting Party or of a non-
Contracting Party in its Area, on compliance with
a requirement to locate production, supply a
service, train or =mploy workers, construct or
expand particular facilities, or carry out
research and development, in its Area.

Subparagraphs 2{a; and 2(b) shall not apply to
reguirements imposed by an importing Contracting
Party relating to the content of goods necessary
to gualify for preferential tariffs or
preferential quotas.

Nothing in this Agreement shall be construed to
derogate from the okligations of a Contracting
Party under the Agre=ment on Trade-Related
Investment Measures Lln Annex 1A to the WTO
Agreement.

4. Paragraphs 1 and 2 shall not apply to any requirement
other than the requirements set out in those paragraphs.

Article 7
Non-Conforming Measures

1. Articles 2, 2 and % shall not apply to:

{a)

any existing non~conforming measure that is
maintained by the following, as set out in the
Schedule of =ach Contracting Party in Annex I:

(i) the central govrernment of a Contracting
Party:; or

(11} a prefecture of Japan or a state, a region
or a Union Territory of the Republic of the

Unicn of Myanmar;



(b} heold, upon request by the other Contracting
Party, consultations in gocod-faith with the other
Contrazcting Party w-th a view to achieving mutual
satisfactiaon.

5. Each Contracting Farty shall endeavcur, where
appropriate, to reduce or eliminate the non-conforming
measures specified in its Schedules in Annsxes I and IT
respectively.

6. Articles 2, 3 and 6 shall not apply to any measurs
covered by the exceptions to, or dercgations from,
obligaticns under Articles 3 and 4 of the TRIPS Agreement,
as specifically provided in Articles 3 through 5 of the
TRIPS Agreement.

7. Articles 2, 3 and 6 shall not apply to any measure
that a Contracting Party adopts or maintains with respect
to government procurement.

Article 8
Transgparency

1. Bach Contracting Party shall promptly publish, or
otherwise make publicly available, its laws, regulations,
administrative procedures and administrative rulings and
judicial decisicons of general application as well as
international agreements which pertain to or affect the
implementation and operation of this Agrsement.

Note: This paragraph shall not be construed so as to
oblige either Contracting Party to make
availakle to the public administrative rulings
and judicial decisions which are protected
under the laws and regulations of the
Contracting Party. :

2. Each Contracting Party shall make publicly available
the names and addresses of the competent autheorities
responsible for laws, regulations, administrative
procedures and administrative rulings, referred to in
paragraph 1.

3. Each Contracting Party shall, upon regquest by the
other Contracting Party, promptly respond to specific
guestions and provide that other Centracting Party with
infermation on matters set out in paragraph 1, including
that relating to a centract =ach Contracting Party enters
inte with regard to investment.



()

2. The competent authorities of a Contracting Party
shall, in accordance with the laws and regulations of the
Contracting Party, establish criteria concerning the
decision referred to in paragraph 1. The competent
authorities shall endeavour to:

(a) make such criteria as specific as possible; and

(b) make available to the public such criteria except
in cases of extraordinary administrative
inconveniencs=.

3. The competent authoritiess of a Contracting Party
shall, with respect to the decision referred to in
paragraph 1, endsavour To:

(a?l e#stablizh standard periods cf time between ths
arrival of applications at their offices and the
rendering of the decisions in response to the
applications; and

b} make available to the public such pericds of
time, 1f established.

Article 11
Measures against Corruption

Each Contracting Party shall ensure that measures and
efforts are undertaken to prevent and combat corruption
regarding matters ccvered by this Agreement in accordance
with its applicable laws and regulations.

Article 12
Entry, Sojourn and Residence of Investors

Each Contracting Party shall, in accordance with its
applicable laws and regulations, give sympathetic
consideration to applications for entry, sojourn and
residence of a natural person having thé nationality of the
other Contracting Party who wishes to enter the territory
of the former Contracting Party and remain therein for the
purpose of investment activities.

Article 13
Expropriation and Compensation

1. Neither Contracting Party shall exprcpriate or
nationalise investments in i1ts Area of investors of the
other Contracting Party or take any measure equivalent to
expropriation or nationalisation (hereinafter referred to
as “expropriation”) except: :
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2. Any payment as a means oI settlement referred to in
paragraph 1 shall be sffectively realisable, Ifreely
transferable and freely convertible at the market exchangs
rate into the currency of ths Contracting PFarty of the
investors concerned and freely usable clurrencies.

Article 15
Subrogation

If a Contracting Party or its designated agency makes
a payment to any investor of that Contracting Party under
an indemnity, guarantee or insurance contract, pertaining
to an investment of such investor in the Area of the other
Contracting Party, the latter Contracting Party shall
recognise the assignment to the former Contracting Party or
its designated agency c¢f any right or claim of such
investor on account of which such payment is made and shall
recognise the right of the former Contracting Party or its
designated agency to exercise by virtue of subrogation any
such right or claim to the same extent as the original
right or claim of the investor. As regards payment to be
made to that former Contractiry Party or ifts designated
agency by virtue of such assicnment of right or claim and
the transfer of such payment, the provisions of Articles
13, 14, and 18 shal! apply mutatis mutandis.

Article 16
Transfers

1. Each Contracting Party shall ensure that all transfers
relating to investments in its Area of an investor of the
other Contracting Party may be freely made into and cut of
its Area without delay. Such transfers shall include, in
particular, though not exclusively:

(a) the initial capital and additional amcunts to
maintain or increase investments;

(b} profits, interest, capital gains, dividends,
royalties, fees and other current incomes
accruing from investments;

(¢} payments made under a contract including loan
payments in connection with investments;

[ proceeds of the tonal or partizl sale or
ligquidation of invesztments;
(el  earnings and remuneration of personnel from the

other Contracting Party engaged in activities in
conneciticn with investments in the Area of the
former Contracting Farty;
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3. If the third arbitrator is not agreed upon between the
arbitrators appointed by each Contracting Party within the
further period of thirty days referred to in paragraph 2,
the Contracting Parties shall reguest the President of the
International Court of Justice to appeint the third

arbitrator who zhall not be & national of either
Contracting Party.
4. The arbitration board shall within z reascnable period

of time reach its decision by a majority of vetss. Such
decision shall be final and binding.

arbhitrator of its chaice and 1ts representation in ths
arbitral preceedings. The cost of the President of the
arbitration board in discharging his or her duties and the
remaining costs of the arbitratien board shall be borne
equally by the Contracting Parties.

5. Each Contracting Partv shall bear the cost of the

Article 18
Settlement of Investment Disputes
between a Contracting Party
and an Investor of the Other Contracting Party

1. For the purpcses of this Article, “investment dispute”
is a dispute between a Contracting Party and an investor of
the other Contracting Party that has incurred loss or
damage by reason of, or arising out of, an alleged breach
of any obligation of the former Contracting Party under
this Agreement with respect to the investor of that other
Contracting Party or its investments in the Area of the
former Contracting FParty.

2. Subject to subparagraphi 7(b), nothing in this Article
shall be construed =o as to prevent an investor who is &
party to an investment dispute (hereinafter referred to in
this Article as “disputing investcr”) from seeking
administrative cr judicial settlement within the Area of
the Contracting Party that 1s a party to the investment
dispute (hereinafter referred to in this Article as
“disputing Party”).

3. Any investment dispute shall, as far as possible, be
settled amicably through consultations between the
disputing investor and the disputing Party (hereinafter
referred to in this 2Article as “the disputing parties”).



()0 Inm the event that an investmant Jdispute has been

' submitted for resclution under one of the
arbitrations set forth in paragraph 4, the same
investment dispute shall not be submitted for
resolution under courts of Jjustice,
administrative tribunals or agencies or any other
binding dispute settlement mechanism established
under the laws and regulations of the disputing
Party.

B. An arkitral tribunal =stablished under paragraph 4
shall decide the issues in dispute in accordance with this
Agreement and applicalhle rules cof international law.

9. The disputing Party shall deliver to the other
Contracting Party:
(a) written notice of the investment Jdispute
submitted £ the arbitration no later than thirty
days aftar the dztz on which the invastment

dispute wasz sabmifted; and
{b) copies of all pleadings filed.in the arbitration.

10. The Contracting Party which is not ths disputing Party
may, upon written notice to the disputing parties, make
submissions to the arbitral tribunal on a guestion of
interpretaticn of this Agreement.

11. The arbitral tribunal may award only:

{a) a judgment whether or not there has been a breach
by the disputing Party of any obligation under
this Agreement with respect to the disputing
investor and its investments; and

(b} one or both of the following remedies, only if
there has been such a breach:

{i} monetary damages and applicable interest;
and

(ii) restitution of oropserty, in which case the
rd shall previde that the disputing Party

awz
may pay monetairy damages and any applicalble
interest, in iieu of restizution.
The arbitral trikbunal may also award cost and
attorney’s fees in accordance with this agreement and
applicable arbitral rules.
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(c) necessary to secure compliance with the laws or

regulaticns which are not inconsistent with the

provisicns <f this igreement including those

relatineg Ton

{11 the oot deceptive and fraudulent
practicas or Lo deal with the = fects of a
default on cont ract;

{11} the protsction of the privacy of the
individual in s=lation to the processing and

dizsemination »f personal data and the )
protection of confidentiality of personal
records and accounts; or’

(iii) safety; or

(d) imposed for the protecticon of national treasures
of artistic, historic or archaeological value.

2. Nothing in this Agreement other than Article 14 shall
be construed to prevent a Ceontracting Party from adopting
or enforcing measures:

{(a) which it considers necessary for the protecticn
of its essential security interests:

(1) taken in time of war, or armed conflict, or
other wmargency in that Contracting Party ar
in internationsl relations; or

(ii) relating to the implementation of nationzal

pelicies or international agreements
respecting the non-proliferation of weapons;
or

()  in pursuance of its obligations under the United
Nations Charter for the maintenance of
international peace and security.

Article 20
Temporary Safeguard Measures

1. A Contracting Party may adopt or maintain measures not
conforming with its chligations under Article 2 relating to
cross—border capital transactions and Article 16:

(a) 1n the event of serious balance-of-payments and
zxternal f[inancial difficulties or threat
thereof; or



Article 22
Intellectual Property Rights

1. The Contracting FParties shall grant and ensure the
adegquate and effective protection of intellectual property
rights, and promote eifficiency and transparency in
intellectual property protection system. For this purpose,
the Contracting Parties shall promptly consult with each
other at the reguest of either Contracting Party.
Depending on the results of the consultation, each
Contracting Party shall, in accordance with its applicable
laws and regulations, take appropriate measures to remove
the factors which are rscognised as having adverse effects
to the investments of investors of the other Contracting
Partwy.

z. Fothing in this Agreement shall affect the rights and
obligations of the Contracting Parties undzsr multilateral
agreements in respsct of praotection of intellsactual
property rights to which the Contracting Parties are
parties.

3. Nothing in this Agreement shall be construed so as to
oblige either Contracting Pariy to extend teo investors of
the other Contracting Party and to their investments
treatment accorded to investors of a non-Contracting Party
and to their investments by virtue of a multilateral
agreements in respect of protection of intellectual
property rights, to which the former Contracting Party is a

party.

Article 23
Taxation

1. Nothing in this Agreement shall apply to taxation
measures except as expressly provided for in paragraphs 3,
4 and 5 of this Articls.

2. Wothing in this Agreemsnt shzll affson the rights and
obligations of elthsr Iontr-o7ing Party oneder nax
convention. In the svant of any inconsisienc, between this

Agreem=nt and any such convention, that convention shall
prevail to the extent of the inconsistency.

3. Articles 1, 5, 8, 13 and 28 shall apply to taxation
measures.
4. Articles 17 and 18 shall apply to disputes regarding

taxation measures to the extent covered by paragraph 3.



5. The Committes may =stzalklish sub-committess and
t

delegate specific tasks to auch sub-commit

]
(1]
wn

ommittes shall mest upon the reguest of either
t

Ariiclae 28

Hzalth, Zafety and Environmental Measures
and Labour Standards

Each Contracting Party shall refrain from encouraging
investment by investors of the other Contracting Party by
relaxing its health, safety or environmental measures or by
lowering its labour standards. To this effect each
Contracting Party should not waive or otherwise derogate
from such measures or standards as an encouragement for the
establishment, acguisition or expansion in its Area of
investments by investcrs of the other Centracting Party and
of a non-Contracting Party.

Article 26
Denial of Benefits
1. 2 Contracting Party may deny the kenefits of this
Agreemsnt to an investor of the other Contracting Party
that is an enterprise <f the other Contracting Party and to
its invastments 1f the =nterprise i1s cwnad or coantrolled by

an invsstor cf a non-Contracting Party and the denying
Contracting Party:

{a) does not maintain diplomatic relations with the
non-Contracting FParty; or

(b} adopts or maintains measutures with respect to the
non-Contracting Party that prohibit transactions
with the enterprise or that would be wviolated or
circumvented if the benefits of this Agreement
were accorded to the enterprise or to its
investments.

2. Subject to prior notification and consultation, a
Contracting Party may deny the benefits of this Agreement
to an investor of the other Contracting Party that is an
enterprise of the other Contracting Party and to its
investments if the enterprise is owned or controclled by an
investor of a non-Contracting Party and the enterprise has
no substantial business activities in the Area of the other
Contracting Party.
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6. ° The Annexes to this Agreement shall form an integral
part of this Agreement.

IN WITNESS WHEREOF, the undersigned, being duly
authorised by their respective Governments, have signed
this Agreement.

DONE at Tokyo, on this fifteenth day of December,
2013, in duplicate in the English language.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF JAPAN:
THE REPUBLIC OF THE UNION OF
MYANMAR :

DR. KAN ZAW FUMIO KISHIDA
UNION MINISTER MINISTER FOR FOREIGN AFFATIRS
MINISTRY OF NATIONAL PLANNING A
AND ECONCMIC DEVELOPMENT



